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UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 
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REBECCA REYHER and RUTH GANNETT, 
Plaintiffs, 
. NOTICE OF APPEAL 
~against- 72 Civ. 527 
(J.n.C.) 
CHILDREN'S TELEVISION WORKSHOP 
and TUESDAY PUBLICATIONS, INC., 
Defendants, 
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PLEASE TAKE NOTICE that the plaintiffs, REBECCA 
REYHER and RUTH GANNETT appeal from the order of Judge John M, 
Cennella of April 2, 1975 in favor of the defendants, 


YOURS, 


ELEANOR JACKSON PIEL 
Attorney for Plaintiffs 


‘april 22, 1975 


TO: COUDERT BROTHERS 
200 Park Avenue 
New York, New York 
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—JUDGMENT _ 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


co ciesuiicinsiicisinbiiaeitanisahinidaatiaieaaainaapiaiatna aati -x + 
REBECCA REYHER and RUTH GANNETT, t 
P Plaintiffs, $ C’vil Action File No.8 
72 Civ. 
-against- 8 ; 


CHILDREN'S ‘TELEVISION WORKSHOP ana : JUDGMENT 
TUESDAY PUBLICATIONS, INC., | 


Defendants. 


The issues in the above entitled action having been 
brought on regularly for trial before the Honorable John M, 
Cannella, United States District Judge, on April 23 and 2h, 
1974, and at the conclusion of the evidence, and upon 
consideration thereof, the court having rendered and filed. 
an opinion and mide and filed findings of fact and conclusions 
of law, all dated January 6, 1975, it is, 

ORDERED, ADJUDGED AND DECREED, that defendants 
CHILDREN'S TELEVISION WORKSHOP and TUESDAY PUBLICATIONS, INC., 
, have judgment against the plaintiffs, REBECCA REYHER and RUTH 
GANNETT, dismissing the complaint with costs. 


Dated: New York, New York 
Je. fo, 1975 


—nuery 


JUDGMENT ON REHEARING 


REYHER and GANNETT v. 


CHILDREN'S TELEVISION 72 Civ. 627 
WORKSHOP, ET AL. (JMC) 


ENDORSEMENT ANL ORDER 


The motion for reconsideration is granted 
Upon reconsideration the Court adheres to its earlier 
ruling and denies plaintiffs’ motions for new findings 
(Fed. R.Civ.P. 52(b)) and for an amended judgment or 
new trial (Fed.R.Civ.P. 59). : 


So Ordered. 


bene Yr Ceti 


JOHN M. CANNELLA 
United States District Judge 


Dated: New York, N.Y. Cag) 
; April 1, 1975. rae = 


APR 2 1975 * 
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DISTRICT COURT OPINION DILMISSING THE COMPLAINT 


UNITED STATES DISTRICT COURT 
SOUTHERN DIS!RICT OF NEW YORK 


REBECCA REYHER and RUTH GANNETT, : 
$ MEMORANDUM OPINION 
Plaintiffs, 


-against- 72 Civ. 627 (amc) 


CHILDREN'S TELEVISION WORKSHOP 
and TUESDAY PUBLICATIONS, INC., : 


Defendants. : 


CANNELLA, b..: 

This copyright infringement action was tried to 
the Court without a jury. After con-riderat the 
facts presented and the law applicable thereto, the Court 
finds for the defendant and dismisses the complaint. 

The plaintiffs herein, Rebecca Reyher and Ruth 
Gannett, the copyright holders, and respectively the 
author and illustrator of a children's book entitled, 

"My Mother Is the Most Beautiful seein in the World," 
allege that the defendants, Children's Television Workshop 
("CTW") and Tuesday Publications, Inc. ("“TPI"), have 
copied said book and, have, thereby infringed upon plain- 
tiffs' copyright. The alleged infringement occurred when 
CTW, a, non-profit corporation, engaged in, among other 


activities, the production cf the educational children's 
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Dismissing the Complaint 


television program known as "Sesame Street", produced 
and caused to be shown on television a segment of the 
"Sesame Strect" program entitled "The Most Beautiful 

Woman in the World" and when, thereafter, CTW caused 

articles to be published in both the English and 


Spanish language versions of the Sesame Street Magazine 


entitled "The Most Beautiful Woman in the World." 
Finally, it is alleged that TPI infringed upon plaintiffs’ 
copyright by causing the publication, in an edition of 
“Tuesday at Home", of a story entitled "The Most Beauti- 
ful Woman in the World". 

Plaintiffs' book, which was copyrighted in 1945, 
tells a simple but pointed story. In essence, it relates 
the tase of u small Russian peasant girl who is lost in 
the Ukraine. The little girl, having been separated 
{rom her mother, makes her way to a village where she 
tells the inhabitants only that "my. mother is the most 
beautiful woman in the world." Upon hearing this, the 
villagers proceed to search the Surrounding area and to 
bring all of the local beauties to see the little girl in 
the hope that one of them will turn out to be her mother. 
Eventually, the little girl's mother does appear, she is, 


to .he villagers’ Surprise, a rather homely looking 


woman. Yne little girl, however, is not surprised and 
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tells the villagers, “this is my mother, the most $ 
beautiful woman in the world." The moral, as the 
village leader points out, is that "we do not love 
people because they are beautiful, but they seem bcau- 
tiful to us because we love them," 

It is clear to this Court; having viewed the 
relevant "Sesame Street" segment and read the three 
magazine articles involved, that there is a substantial 
similarity between plaintiffs' copyrighted book and 
defendants’ allegedly infringing works. Although the 
only phrase which appears in both works is "Once upon a 
_time, long, long ago," and although there is little, if 
any, actual paraphrasing of plaintiffs' book in defend- 
ants' works, no individual comparing the works at bar 
could help but conclude that they are substantiall’ 
Similar. While defendants' rendition of the story takes 
place in a different locale and is told with fewer frills © 
than plaintiffs', both stories nieeeie an identical 
sequence of events. 

Nonetheless, before it can be determined whether 
there has been,an infringement of plaint.iffs' coureieet: 
the Court must first determine exactly what is protected 
by that copyright. In the instant case, we have a, book 


which the author candidly admits is based upon a story 
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which was told to her by her Russian mother. It is_ 
the belief of plaintiff Reyher (although no direct evi- 
dence was adduced to this effect) that the story told 
to her by her mother is in fact a Russian folk tale. 
It is clear from plaintiff's testimony that the story 
line as it appears in her copyrighted book is substan- 
tially taken from, if not identical with, the story told 
to her by her mother. Mrs. Reyher testified that she 
had “taken a storyline, but I have adapted it and that's 
a synonym for retold and that's why I raise no objection 
to retold. It's my treatment. That's what this book is, 
even though it was my mother's story." (Tr. 120) 
Plaintiff did not testify that she had added 
anythi..j to “he story or changed it in any significant 
way. In fact, the plaintiff indicated that she wrote 
the book using a Russian dictionary. This clearly sug- 
gests a process whereby plaintiff attempted to recall 
the story as told to her by her mother in Russian, and 
then to translate that recollection into English. As 
plaintiff Reyher herself explained the process, 
{i]t not only required a translation, 
it required two volumes of a Russian 
dictionary to check certain words and 
impressions that I had because this 
was an impression rather than a literal 
translation. Anything that I used 
that she [her mother] had told me might 
have been a translation, but it also 


was primarily a mood and mine was an 
interpretation. (Tr. 71-72) 
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It is thus clear to’the Court that plaintiffs’ 
book is a “derivative” work. That is, it has been 
“substantially copied from a prior work" in the nublic 
domain. (1M. Nimmer on Copyright § 39 at 166). The 
accepted rule as restated inthe proposed copyright law 
(see Goodis v. United Artists Television, Inc., 425 F.2d 
397, 402-03 (2d Cir. 1970); Rohauer v. Killiam Shows, Inc., 
379 F.Supp. 723, 728 (S.D.N.Y. 1974)), is that "[tJ]he 
copyright in a derivative work extends only to the 
material contributed by the author of such work, as dis- 
tinguished from the pre-existing material employed in the 
work...." As one court has put it, if the work allegedly 


infringed upon is of a derivative nature, 


{t]he plaintiff ... should be ex- 
rected to state to us what it is in the 
story that is copyrigntable as new and 
novel and what part of such material, 
if any, has been misappropriated by the 
appellant. 


In the case at bar, if it be assumed 
that there are such similarities between 
{the two stories] as to provoke in the 
casual observer the consciousness that 
there is such a similarity between them, 
and that copying may be inferred there- 
from, we are still confronted with the 
fact that mere similarity does not 
necessarily involve literary piracy or 
an infringement of a copyright. Such 

. similarities then as exist would require 
further analysis to determine whether or 
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not they are novel in the story and 

thus copyrightable. The copyright of 
the story only covers what is new and 
novel in it, so that the question of 
infringement involves a consideration 

of what is new and novel in the story 

to which the author has acquired a 
monopoly which has been misappropriated 
by another. Harold Lloyd Corp. v. 
Witwer, 65 F.zZd 1, 22-24 tStnh Cir. 1933). 
See also Axelbank v. Rony, 277 F.2d 314, 
7 fon cr, ee. 


Given the derivative nature of plaintiffs' work, 
the plaintiffs can prevail only if defendants have copied 
material which was plaintiffs' “origina? intellectual 
product" as opposed "to the old public domain elements 
of which [the author] has made use." Costello v. Loew's 
Corp., 159 F.Supp. 782, 784 (D.D.C. 1958). Here, Reyher's 
“original intellectual product" surely includes the trans- 
lation of her mother's story, and it just as surely does 
not include the plot or sequence of events appearing 
therein. There is no allegation and the facts will not 
support a finding that the defendants have either copied 
plaintiffs' work verbatim, or have paraphrased it. The 
most that could be said is that they have read the 
plaintiffs' work and have retold the story in their own 
words. Such a finding will not, given the derivative 
nature of plaintiffs" work, support a cause of action 


for copyright infringement. The defendants have not 


infringed upon any substantial portion of plaintiffs‘ 
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copyrighted book in which plaintiffs can claim a pro- 
prietary interest granted by the copyright laws. In a 
sense, the defendants have done nothing more than make 
their own variation £ the story Mrs. Reyher's mother 
had told her as a child. There being no claim by 

Mrs. Reyher that her mother's story is copyrighted or 
that it is entitled to any form of protection, the 
defendants have the same right to make use of it as does 
Mrs. Reyher, herself. Thus, defendants' use of a story 
line which is substantially similar to that appearing 
in plaintiffs' copyrighted book does not give tise to a 
cause of action under the copyright laws. 

In addition to the claim that the defendants 
have copied the story appearing in "My Mother is the 
Most Beautiful Woman in the World," plaintiffs allege 
that a drawing by Tybor Gergley, depicting the reunion 
scene at the conclusion of the story, appearing in 
defendant TPI's publication "Tuesday At Home," infringed 
upon an illustration by Ruth Gannett appearing in 
plaintiffs' copyrighted book. The Court, having compared 
the Gannett drawing with that by Tybor Gergley, finds 
that the Gergley illustration does not infringe upon 
Gannett's work. 

In determining whether or not the Gergley illus- 


tration of the reunion scene is an infringement of 


arms similarly outstretched, 
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Gannett's drawing of the same event, it is helpful to 


recall the words of Judge Learned Hand in a case in- 


The test for infringement of a 
copyright is of necessity vague. In 
the case of verbal "works" it is well 
settled that although the "prdéprietor's" 
monopoly extends beyond an exact re- 
production of the words, there can be 
no copyright in the "ideas" disclosed 
but only in their "expression." Obvi- 
ously, no principle can be stated as to 
when an imitator has gone beyond copying 
the “idea," and has borrowed its “expres- 
sion." Decisions must therefore inevita- 
bly be ad hoc. In the case of designs, 
which are addressed to the aesthetic 
sensibilities of an observer, the test 
is, if possible, even more intangible. 
No one disputes that the copyright 
extends beyond a photographic reproduc- 
tion of the design, but one cannot say 
how far an imitateor musc depart fron an 
undeviating reproduction to escape 
infringement. Peter Pan Fabrics, Inc. 
v. Martin Weiner Corp., 274 F.2d 487, 
489 (zd Cixr. i960). 


volving the infringement of a textile desiqn copyright: 


Although the two illustrations here at issue do 
evince more than a passing similarity (in both the reunited 
mother and cnild are depicted running toward each other with 
in both the child's feet are 
positioned with the left foot raised in a similar fashion, 
finally, in both the posture of the mother and the relative | 


positioning of the mother and child are similar), it is 
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this Court's finding that the differences between the 
two (tne characters in the more impressionistic Gergley 
illustration are black Africans dressed in their native 
garb, while in the Gannett drawing they are Caucasians 
in Russian peasant outfits, additionally, the Gergley 
child is a boy while Gannett's is a girl, and the Gergley 
mother has a package on her back and a stick at her feet 
while the Gannett mother is shown without accoutrements) 
are so substantial that the "average layman would indeed 
Getect numerous differences ... which tend to eliminate 
any substantial similarity of protected expression." 
Herbert Rosenthal Jewelry Corp. v. Honora Jewelry Co., 
Inc., No. 74-1774 (2d Cir. Dec. 20, 1974) slip op. at 
934 (footnote omitted). Thus, it cannot be said that 
the Gergley illustration infringes upon Gannett's work. 
For -1e reasons set fcrth above, it is hereby 
ordered that the complaint be and hereby is dismissed, 
with costs, but without attorney's fees, to the defendants. 
The foregoing constitute the Court's firidings of 
fact and conclusions of law pursuant to Fed.R.Civ.P. 52(a). 


Enter Judgment, 


he lla, Ti, Levrinie Rie 


JOHN M. CANNELLA, U.S.D.Jd. 


Dated: New York, N.Y. 
January & ,1975. 
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FOR SUMMARY JUDGMENT 


UNITED STATES DISTRICT COURT 
SOUTHERN DISTRICT OF NEW YORK 


REBECCA REYHER and RUTH GANNETT, 


Plaintiffs, 


-against- 72 Civ. 627 JHC 


CHILDREN'S TELEVISION WORKSHOP and 
TUESDAY PUBLICATIONS, INC., 


Defendants. 


MEMORANDUM 
j Motion by the defendants for summary judgment 
dismissing the complaint as a matter of law, made 
pursuant to Rule 56(b) of the Federal Rules of civil 
Procedure, is denied. 
In this copyright infringement action the 


plaintiffs, author and illustrator, allege that the 


defendants unlawfully copied their work, “My Mother 


Is The Most Beautiful Woman In The World” by virtue of 
the defendants’ television production and subsequent 
magazine publication of a “substantially similar” 

folk story. On this motion it is not necessary to 
fully set forth the facts of this case or state the 
allegations of the parties, indeed, to do so would 


Sisserve the interests of judicial economy. All 
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that is necessary to preclude summary judgment is 
the existence of a genuine issue as to a material 
fact or facts. Such facts are here present and the 
instant motion is denied. 

A defendant's motion for summary judgment in 
a copyright infringement case should be granted only 
in the rarest instances. See, Arnstein v. Porter, 
154 F.2d 464 (24 Cir. 1946); S. Rothenberg, Legal 
Protection of Literature, Art and Music, §188 at 203 
(1960); M. Niner, Nimmer on Copyright, §138 at 499-600 (1965). 
Arnstein v. Porter, supra, clearly the leading national 
authority on motions of the instant nature, is control- 
ling here. The following excerpts from Judge Frank's 
opinicn in Arnstein, in which Judge Learned Hand joined, 
interlineated to reflect the facts of the instant case, 
are dispositive on this motion. 154 F.2d at 463-470. 

The principal question on this 

appeal is whether the lower court, 

under Rule 56, properly deprived 

plaintiff of a trial of his copyright 

infringment action. The answer de- 

pends on whether “there is the 

slightest doubt as to the facts.® 

[Citations omitted] In applying 

that standard here, it is important 
to avoid confusing two separate 
elements essential to a plaintiff's 


case in such a suits (a) that de- 
fendant copied from plaintiff's 
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copyrighted work and (b) that the 
copying (assuming it to be proved 
went so fa. as to constitute improper 
appropriation. 


As to the first--copying--the 
evidence may consist (a) of defendant's 
admission that he copied or (b) of 
circumstantial evidence--usually evi- 
dence of access-~from which the trier 
of the facts may reasonably infer 
copying. Of course if there are no 
similarities, no amount of evidence 
of access will suffice to prove copy- 
ing. If there is evidence of access 
and similarities exist, then the trier 
of the facts must determine whether 
the similarities are sufficient to 
prove copying. On this issue, 
analysis ("dissection") is relevant, 
and the testimony of experts may be 
received to aid the trier of the facts. 
If evidence of access is absent, the 
similarities must be so striking as to 
preclude the possibility that plain- 
tiff and defendant independently 
arrived at the same result. 


If copyina is established, then 
only does thexce arise the second issue, 
that of illicit copying (unlawful ap- 
propriation). On that issue (as noted 
more in detail below) the test is the 
response of the ordinary lay hearer; 
accordingly, on’ that issue, "dissec- 
tion” and expert testimony are irrelevant. 


In some cases, the similarities be- 
tween the plaintiff's and defendant's 
work are so extensive and striking as, 
without more, both to justify an infer- 
ence of copying and to prove improper 
appropriation. But,such doub! *-purpose 
evidence is not required; thac is, if 
copying is otherwise shown, proof of 
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improper appropriation need not consist 
of similarities which, standing alone, 
would support an inference of copying. 


Each of these two issues--copying 
and improper appropriation--is an issue 
of fact. 


We turn first to the issue of copy- 
ing. After listening to the compositions 
as played in the phonograph recordings 
submitted by defendant [after reading 
plaintiffs' book and defendants’® tele- 
vision script and magazine stories] 
we find similarities; but we hold that 
unquestionably, standing alone, they 
do not compel the conclusion, or permit 
the inference, that defendant copied. 
The similarities, however, are suffi- 
cient so that, if there is enough evi- 
dence of access to permit the case to 
go to the jury, the jury may properly 
infer that the similarities did not 
result from coincidence. 


Summary judgment was [is] then, 
proper if indubitably defendant did not 
have access to plaintiff's compositions. 
Plainly that presents an issue of fact. . ~« - 


- « « [E)ven if we were to disregard 
the improbable aspects of plaintiff's 
story, [no tale of thugs ox stooges is 
told herein) there remain parts by no 
means “fantastic.” On the record now 
before us more than a million copies of 
one of his compositions were sold; copies 
of others were sold in smaller quantities 
or distributed to radio stat’ mns or band 
leaders or publishers, or the pieces 
were publicly performed. [Plaintiff's 
book was first published 28 years ago. 

It enjoys a worldwide distribution. 

It has been reprinted in whole or in 
part in various anthologies and collec- 
tions, and has been the subject of 


District Court Opinion Dismissing Defendants' Motion 
For Summary Judgment 


educational films and te.evision and 
radio programs. For a four year period 
the plaintiff author conducted a weekly 
radio program on which she was intro- 
@uced as the author of this book. The 
book here involved has also received 
mention in several nationally syndicated 
newspaper columns.] If, after hear- 
ing both parties testify, the jury dis- 
believes defendant's denials, [here, 

as in Arnstein, defendants’ author, 

Jon Stone, completely denies any access 
to plaintiffs’ bouok,] 2 it can, from 
such facts, reasonably infer access. 

It foilows that, as credibility is 
unavoidably involved, a genuine issue 
of material fact presents itself. With 
credibility a vital factor, plaintiff is 
entitled to a trial where the jury can 
observe the witnesses while testifying. 
Plaintiff must not be deprived of the 
invaluable privilege of cross-examining 
the defendant--the “crucial test of 
credibility“--in the presence of the 


jury. Plaintiff, or a lawyer on his 
behalf, on such examination may elicit 


damaging admissions from defendant; 
more important, plaintiff may persuade 
the jury, observing defendant's manner 
when testifying, that dofendant is 
unworthy of belief. 


To be sure, plaintiff examined de- 
fendant on deposition. But the right 
to use depositions for discovery, or for 
limited purposes at a trial, of course, 
@ves not mean that they are to supplant 


2. Store Deposition. 
3. Judge Frank's footnote 8. “He would be so 


entitled if the trial were before a judge without 
a jury.” 154 F.2d at 470. 


A-18 


A-19 


District Court Opinion Dismissing Defendants’ Motion 
For Summary Judgment 


the right to call and examine the adverse 
party, if he is available, before the ' 
jury. For the demeanor of witnesses 

isn recognized as a highly useful, even 
if not an infallible, method of ascer- 
taining the truth and accuracy of their 
narratives. As we have said, “a depo- 
sition has always been, and still is, 
treated as a substitute, a second-best, 
not to be used when the original is at 
hand“ for it deprives “of the advantage 
of having the witness before the jury.” 
It has been said that as “the appear- 
znace anc manner of the witness” is 

often "a complete antidote" to what he 
testifies, “we cannot very well over- 
estimate the importance of having the 
witness examined and cross-examined in 
presence of the court and jury.” ... 


“The right of a party, therefore, 
to have a witness subjected to the per- 
sonal view of the jury, is a valuable 
right, of which he should not be deprived 
* * * except by necessity. And that 
necessity ceases whenever the witness 
is within the power of the court, and 
may be produced upon the trial.” 


With all that in mind, we cannot 
now s“ay--as we think we must say to 
sustain a summary judgment--that at the 


close of a trial the judge could properly 
direct a verdict. [footnotes omitted) 


No more need be said, See also, Higgins v. 
Baker, 309 F.Supp. 635, 637-633 (S.D.N.¥. 1970); Nord- 


strom v. Radio Corporation of America, 251 F.Supp. 41 


{D. Colo., 1965); Harris v. Pawcett Pub., Inc., 176 
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F.Supp. 390, 394 (S.D.N.¥. 1959); MacDonald v. 


DuMaurier. 75 F.Supp. 653, 654 (S.D.N.Y. 1946); 
& J. Moore, Moore's Federal Pract/ce, 456.17 [14], 
at pp. 2515-2519 (1972); Nimmer, supra, §138. 

The defendants’ brief on the motion contains 
a series of interesting arguments on the merits of this 
case; these arguments must properly await another day. 
After a full plenary trial the court will resolve the 
merits of the instant action according to the facts 
proved and the applicable law, and it is chen that 
O the arguments herein advanced by the defendants should 
be made. 

The papers submitted on the instant motion 
evidence the completion of substantial pre-trial dis- 
oovery and, therefore, the court directs that the 
instant action be placed on the court's Ready Calendar 
fifteen (15) days from the Cate of this memorandum. 

Defendants’ motion for summary judgment, 
pu-suant to Fed. R. Civ. P. 56(b), is éenied. 


S0 ordered. 


—(o/JO:D1 M.CANNELLA—_. 
U. Ss. D. J« 


Dated: New York, N.Y. 
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COMPLAINT 


[Same Title] 


COMPLAINT 
FIRST CAUSE OF ACTION 


1. This action is for copyright infringement, and juris- 
diction is based on the Copyright Law of the United States, Act 
of July 30, 1947, c. 391, 61 Stat. 652, Title 17 of the United 
States Code, incluting Sections 101, 112 and 116 thereof, and 


Title 28 of the United States Code, Sections 1338 (a) and 1400 (a). 


2. Plaintiffa Rebecca Reyher and Ruth Gannett are citizens 
of the United States and residents of the State of New York, 


residing, respectively, at 14 Washington Place East, in the City, 


County and State of New York and Southern District of New York, 


and at Cream Hill Road, West Cornwall, in the State of Connecticut 


Plaintiff Rebecca Reyher is a writer and author of books, 
using the name Becky Reyher for authorship and ~ »pyright 


purposes, Plaintiff Ruth Gannett fis an illus. *t-¢ of books. 
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3. On information and belief, defendant Children's 
Televiston Workshop is a corporation of the State »f New York, 


having its principal ofx{ce and place of businecs at No. 1 


Complaint 


Lincoln Plaza, in the City, County and State of New York and 


Southern District of New York. 


4. On information and belief, defendant Tuesday Publica- 
tions, Inc, is a corporation of the State of Illinots, having 
an office and place of business at 437 Madison Avenue, in the 
City, County and State of New York and Southern District of 
New York, Further on information and belief, defendant Tuesday 
Publications, Inc, has obtained from the Secretary of State of 
the State of New York a certificate of authority to do business 
within the State of New York, and has designated the Secretary 
of State as {ts agent upon whom all process in any action or 


proceeding against it may be served within the State of New York, 


5. Prior to August 24, 1945, plaintiffs, who then were 
and ever since have been citizens of the United States, created, 
wrote and illustrated an original book entitled “My Mother Is 


The Most Beautiful Woman In The World", and, on August 24, 1945, 
plaintiffs published said book in the United States with 


statutory notice of copyright, 


6. Plaintiffs' above identified book contains a large 


amount of material wholly original with the plaintiffs, and 
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it constitutes copyrightable subject matter under the Copyright 


Law of the Untted States, 


7. Between August 24, 1945 and September 19, 1945, 
plaintiffs complied in all respects with the Copyright Law of 
the United States, Act of July 30, 1947, c. 391, 61 Stat. 652, 
Title 17 U.S.C., and all other laws governing copyright, and 
secured the exclusive rights and sii hi and to the 
copyright of said book and received from the Register of 
Copyrights a certificate of registration dated and identified 
a3 follows: 

Copyright Registration No. A 189951 
Date of Publication August 24, 1945 
Coples Recelved August 28, 1945 
Affidavit Received September 19, 1945. 

8. A copy of the certificate of registration is hereto 
annexed and made a part hereof as Exhibit 1, A copy of plaintiffs‘ 
copyrighted book is hereby designated and made a part hereof as 


Exhibit 2, and profert thereof is hereby made, 


9. Since August 24, 1945, plaintiffs’ copyrighted book 


has been published by plaintiffs or their publishers, and all 
copies of said book made by plaintiffs or under their authority 


Complaint 


or license have been printed, bound and published in strict 
conformity with the provisions of the Act of July 30, 1947, 


c. 391, 61 Stat, 652 and a?) other laws governing copyright. 
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10. Since August 24, 1945, plaintiffs' coprcianved book 
has also been published, under the same title, in the form of 

a copyrighted motion picture, all undor the authority and License 
of the plaintiffs, and in strict conformity with the provisions 


of the Act of July 30, 1947, c, 391, 61 Stat, 652. 


11, Since August 24, 1945, plaintiffs have been and they 
still are the sole proprietors of all right, title and interest 
in and to the copyright in said book, and since September 19, 194! 
plaintiffs have been and they still are the sole proprietors of 
all right, title and interest in and to said Copyright Registratic 
No, A 189951, 


‘12, On information and belief, at a time subsequent to 
August 24, 1945, defendants Children's Television Workshop and 
Tuesday Publications, Inc, commenced to infringe plaintiffs' said 
copyright by publishing and widely circulating, under the title 
"The Most Beautiful Woman In The World", an illustrated short 


story which was copied from plaintiffs" said copyrighted book. 


Complaint 


Defendants’ publication of said infringing short story was 
without plaintiffs' knowledge or consent, A copy of defendants' 
infringing short story is annexed hereto as e&hibit 3 and made 


a part hereof, 


13. Promptly upon their discovery of the infringement, 
plaintiffs notified defendant Tuesday Publications, Inc. thereof, 
and demanded cessation of publication of the infringing short 
story. A copy of the notice of infringement, dated October 26, 


1971, is annexed hereto as Exhibit 4 and made a part hereof, 


14. On information and belief, defendant Tuesday Publica- 
tions, Inc. forwarded said notice of infringement to defendant 
Children's Television Workshop and the latter defendant responded 
to said notice of infringement on behalf of both defendants, and 
rejected plaintiffs’ claim of copyright infringement. A copy of 
said response dated November 10, 1971 is hereto annexed as Exhibit 5 


and made a part hereof, 


15. On information and belief, defendants are continuing 
to infringe plaintiffs' copyright, by continuing to publish and 


circulate said infringing short story, to plaintiffs' irreparable 


damage and injury. 


Complaint 


SECOND CAUSE OF ACTION 


16. Plaintiffs repeat and reallege the allegations of 


the First Cause of Action, 


17. On information and belief, at a time subsequent to 
August 24, 1945, defendant Children's Television Workshop 
commenced to infringe plaintiffs' copyright in suit by producing, 
performing, taping and televising, without plaintiffs’ know Ledge 
or authorization, a television production entitled "The Most 
Beautiful Woman In The World" and copied from plaintiffs’ copy- 


righted book, 


18. Plaintiffs have no knowledge or information as to 
whether said television infringement commenced prior or subsequent 
to the date of plaintiffs’ notice of infringement, namely, 
ecnehee 26, 1971, but, on information and belief, the infringing 
production was performed and televised by defendant Children's 


Television Workshop on more than one occasion since that date, 


19. On information and belief, defendant Children's Television 
Workshop is continuing to infringe plaintiffs' copyright by con- 


tinuing to perform and televise said infringing television produc- 


tion, to plaintiffs' great and irreparable damage and injury. 


Complaint 


WHEREFORE, plaintiffs respectfully demand judgment agetaat 
both defendants under the first cause of action and against 
defendant Children's Television Workshop under the second 


cause of action, as follows: 


(a) That defendants Children's Television Workshop 
and Tuesday Publications, Inc., their officers, agents and 
employees and all others acting in concert or under contract 
with defendants or either of them, be enjoined, during the 
pendency of this action and permanently thereafter, from infring- 
ing plaintiffs' copyright and Copyright Registration No. A 189951, 
and from publishing, selling, distributing or otherwise circulat- 
ing their illustrated short story entitled "The Most Beautiful 


Woman In The World". 


(b) That defendant Children's Television Workshop, 
{ts officers, agents and employees, and all others acting in 
concert or under contract with said defendant, be enjoined, during 
the pendency of this action and pexmanently thereafter, from 
infringing plaintiffs’ copyright and Copyright Registration 


No. A 189951 by performing and television its television produc- 


tion "The Most Beautiful Woman In The World". 
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(c) That defendants be required to pay to plaintiffs 
such damages as plaintiffs have sustained in consequence of defen- 
dants’ infringement of plaintiffs’ said copyright and Copyright 
Registration No. A 189951, and to account for all gains, profits 
and advantages derived by defendants from said infringement, or 
such damages as to the Court shall appear just and proper, but 


not less than the statutory damages provided in 17 U.S.C, 101. 


(d) That defendants be required to deliver up to be 
impounded during the pendency of this action, and to be destroyed 
thereafter, all copies, tapes and prints, in their possession or 
under their control, of said infringing short story and sa 4 
infringing television Pie ee both entitled "The Mos. seautiful 
Woman In The World", together with all printing plates, film 
negatives and other master printing means for making such in- 


fringing copies, tapes and prints, 


(e) That defendants pay to plaintiffs the costs of this 
éatten and reasonable attorney fees to be allowed to the plaintiffs 


by the Court, 


(f£) That plaintiffs have such other and further relief 


as may be appropriate, Dated: February 7, 1972. 
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ANSWER 


[Same Title] 


Defendants, Children's Television Workshop ("CTW") 
end Tuesday Publications, Inc. ("TPI"), answering plaintiff's 
complaint, respectfully allege: 


Answering the First Cause of Action 


1. Deny each and every allegation set forth in 
paragraph "1." of the complaint, except admit, on information 
and belief, that plaintiffs claim infringement of statutory 
copyright in and to a work entitled "My Mother Is The Most 
Beautiful Woman In The World" under provisions of Title 17 
U.S.C. 1 et seq. 


2. Deny knowledge or information sufficient to form 
belief as to each and every allegation set forth in paragraphs 
"e.7, “§.7, “6.75. “Fa*, “Oe, “8° ent 23." of he ee 


3. Deny each and every allegation set forth in para- 
graph "3." of the complaint, except admit that defendant CTW 
is incorporated by the Regents of the State University of New 
York under the Education Law of the State of New York and 
maintains its principal office and place of business at 1 Lin- 
coln Plaza, City, County and State of New York, within the 
Southern District of New York. 
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4, Admit the allegations set forth in paragraph "4." 
of the complaint, 


5. Deny each and every allegation set forth in para-- 
graph "8." of the complaint, except admit that what purports to 
be a copy of a certificate of registration of a claim to copy- 


right No. 189951 is annexed to the complaint as "Exhibit 1." 


6. Deny each and every allegation set forth in para- 
graph "12." of the complaint, except admit that defendant CTW 
allowed TPI to publish, without the consent of the plaintiffs, a 
short story entitled "The Most Beautiful Woman in the World", 
a copy of which is annexed to the complaint as "Exhibit 3.” 


7. Deny each and every allegation set forth in para- 
graph "13." of the complaint, except admit receipt by defendant 
TPI of a letter, dated October 26, 1971, of which "Exhibit 4," 


annexed to the complaint purports to be a copy. 


8. Deny each and every allegation set forth in para- 
graph "14." of the complaint, except admit that defendant CTW 
rejected plaintiffs’ claims in a letter dated November 10, 1971, 
of which "Exhibit 5." annexed to the complaint purports to be a 
re-typed copy. 


9. Deny each and every allegation set forth in para- 
graph "15." of the complaint. 


> 


A wer 


Answering the Second Cause of Action , 


10, In response to paragraph "16," of the complaint, 
defendants repeat and reallege each and every admission and 
denial set forth in paragraphs "1," through "9." of this answer 
with the same force and effect s if set forth herein at length. 


11. Deny each and every allegation set forth in para- 
graph "17." of the complaint, except admit that defendant CTW 
produced and broadcast, without the authorization of the plain- 
tiffs, a segment of an episode of the television program "Sesame 
Street" containing the sentence "my mother is the most beautiful 


woman in the world", 


12. Deny each and every ailegation set forth in para- 


graphs "18." and "19." of the complaint, 
For a First Detense 


13. The complaint fails to set forth a claim upon 
which relief may be granted, 


For a Second Defense 


14. On information and belief, plaintiffs are 
precluded from maintaining the instant claims under provisions 


of Title 17 U.S.C. § 7, 8 and 13. 


WHEREFORE, defendants demand judgment dismissing 
plaintiffs' complaint together with the costs and disbursements 


of this action and reasonable counsel fees, 


14] a 
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DEFENDANTS CONCEDE: IF STONE INFRINGED, 


T-5 ~ ALL DEFENDANTS INFRINGED. =————A-3¢ 


nT 


If ‘Stone did infringe, it follows that the others 
did infringe. But if Stone didn't infringe, the others 
didn't infringe. Mr. Stone will be avallable to testify 
here as to what ne did tn creating the television segment 
that was used. 

Your Renee: whet we have here is a case where for 
the plaintiff to succeed it 4s going to have to be a double 
c!rcurscantlal evidence case because to prove copylug throuch 
access alone ta ut best clreumatantial. so you are going 
to have one clrcumstanutlial bit of eviderce on top o another 
elrcumstantial bit of evidence. dhen you have store's d2atals 
tinat oe diditt copy -- and you will look + the two works 
aud sce 1. copylng wialucever, the only copying Is tine aume 
baste ausstan tale whicnw Ju the story Jine, whitch I can botl 
dovn ‘oa six sentences. It is the stocy of a child lost, 
found by atcangervs. 

"dhe we is youc moth2r? 

"tf don't oe | 

"iho ta your mothers 

"She's the most beautiful womun In the world." 

the villagecs say, “We'll just look foc the most 
benutiful woman in the nelehboring villages." And each time 
the child says, “io, she's more beautiful than that.” 

Rinaily abe pushes hee way into a Girele and Jaz, 
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If ‘Stone did infringe, it follows that the others 
did infringe. But if Stone didn't infringe, the others 
didn't infringe. Mr. Stone will be avallatle to testify 


here as to what he did In creating the television scgment 


that was use. 


Your lionor, whet we have here is a case where for 


the plaintiff to succeed it js golng to have to be a double 


c!rcumscantial evidence case because to prove copylig threup 


access alone ta ut best clreumatantial. so you are going 


to have one clrceumstantial bit of eviderce on top of another 
elrcumstantial bit of evidences. dhen you have ~tore's d2atals 


Liat ne diditt copy -- and you willl look at the two works 


and sse «.) copying whalucever, Is tie aume 


the only copying 
baste nusstan tale whicn Jy the story Jine, whitch I can botl 


duwn to stx sentenceu. It is the story of na child lest, 


found by atcangewvs. 
“Where 1s youc moth2r? 
"f doa't know. 


"iho Io your mother? 


"She's the mout beautiful women In the world.” 


‘the llagers say, “We'll just look foc the most 


beautiful woman in the nelwhboring villages." And each time 


the child says, “ilo, she's more beautiful than tnac.” 


Finatly ahe pushes her way Inte 4 Giroie aod sa7t, 


SOUTHERN OISTAICT COURT ACPOATERS YS. COVATHCUSE 
POLE 42144 NEO VY OAM ww. CM 88D 
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EXPERT DESCRIBES REMARKABLE SIMILARITIES 
BETWEEN DEFENDANTS' AND PLAINTIFFS' DRAWINGS 


7-32 Erde11-Di rect A-33 
and ask you ir this 1s a copy that we chtatned for you? 
A Yes. 
MR. GIRDEM: Your Hono, what 1@ the relevancy of a 
patent they may eee obtained for this witness? 
THe COUNT: Sust- ined. hark 16 for tdentiPrication. 
Mh. 3. STOLL: Let us mark this 243 for JdeaatiCica- 
tion. . 
(Pialovifts' Exhibic 23 marked for tueatif'testtas. ) 


\ Peofeasor Erdell, I snow you two exhibits, nately, 


bFlatnviftes® Bsnibius 178 ed WTB, and T tel} you -- and tits 
1s nomerhting Loe you to assume In connection with etn Que. ilou 
sevtes Of aqueattons -- that Exnitde 17a 1 an Ydlustrablion 
taken foom wu book written by one of the plalntirla and iliantie 
by one of the plaintiffs and publishea in 19%. And Uxhibit 
7B is an Pllustcactlon taken from one of the déterdsnt's 
publications, publisned ta lO7L. So tage for purposes of oe 
examination here the prioec published illusvuravion ta LA, 


Platorniff st, and the subsequent published fllustvatton is 17B, 


Which is belendanwts’ 


and T ask you to compare th2 two Slluscvcations snd 
coupave the appeavance, compara the posttioalng, the action, 
1ot 0 O48, aS between the two Illustrations. 


A Twill tey. The attitude of the two cnarsce.ers 


jt: Gh Tilashentlon aa che same. “ha mother couscs Crom che 


WSce on tiene two exhibius? 


EXPERT DESCRIBES REMARKABLE SIMILARITIES 
BETWEEN DEFENDANTS' AND PLAINTIFFS' DRAWINGS 
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rear rieht on both tllustrations, the child comes from the 
lower laft tn each Illustration. The gestures of the child, 
the gestures of the arms, the positiening of the fingers, 
the tilt of the head, the raised foot of die etal in each 
tllustration are exactly the séme. 


The attitude of the mother, the gesture of her 


body, the gesture of her arms outstretched are the sane. 


Although the Identities are a little different, the attitudes 
are the same. 
The positioning of thefeet, the Identity concernt ng! 

the environment; tnere.1s no environment in either. "By 
environwent I mean any surrounding peogert tis or any kind, 
any landscape, any houses, daisies or what have you. They 
ace devoid of any other Subject matter. 

Q 1 c.ou show you Plajatiffs' Fauibicts 14a ara 13h 
and agmat:. polit out that 194 45 Pbiataci(rstand pubitencd tn 
1945 wand 18 Is Defendants! and publishea Jn 1971. 


Task you, do you understand the outlining thut yeu 


a Mae outlitolng that Js daserihed on Gael tu cullen 
biockting In. | 

Q And would you be good ernugh to compare these tuo 
exitbits with saspece to the blucktiig Int 


belt. GURDEss Your Honor, 1 object to this as 


SIMILARITIES CANNOT BE EXPLAINED 
BY COINCIDENCE 


7°50 Riddell -Dirser A-35 
CHR COURT: Well, If you can aiawer yes or tw 
that wor.ld he delightful. 
és I have to refer again to 30 years cf experience 
looking at art work dally that I navenever seen a colncl- 
dence like this, iat 
hh. GIRwEN: J object to the answer 48 nob respaiin- 
sive, except for the laut sentence. 
WHR COURT: We wlll assume tie answer to “ilo.! 
hat. GTMDER : ‘ame Obygeclion. 
nite Se STOLL: Uo further gucctions, yous Honor. 
eh. GLWE: TT have oo quastlons, Yyoue Honor. 
( iT thew bxGused ) 
(Aecess ) 
AG Fee Bh AC HOW, called as a witness by 
the pralatiffl, havtaz been Clist Webs Worth, was 
@vhiwlodd goa tastitded ao Coilunss 
DInKECT WLAMINETTON 
BY -.R. R. STOLL: 


7) What 13 your residences addre.s% 


f 320 West @2nu stecet, New York. 
@ Mey. Macilow, what fu your profession’ 
A Iam a teacher of phys feos aod wav cmaties. T hays 


hen an austntant professor aot Fontclalre sitate vollege. i 


“pow teashtag part Uline ae ate aagugel wo a pee oi tls Glry 


PLAINTIFF REYHER HEARD STORY ONLY FROM 
HER MOTHER 
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on top and it was translated into French. Those are the two 
paperbacks. 


Q Origsnally it wag hard-covered? 


Pa =) 


Yecg, published by Columbia University Pras. 
Q And the other book -- 
4 "“Jhe Fon and His Hundred Wives" was published by 


Doubleday. 


a) Only in hard cover? 
4 Only in hard cover, 
QQ Mrs. Reyher, to get to the subject of thts sult, 


which 1s your book ent!{tled "ly Mother is the most heautiCul 
Woman in the World," 1 understand from abat you already 
satd and written 1n some of the papers filed in thts court 
that, the original folktxle as heard by you was told by your 
mother, !s that correct? 

f Yes. 16: {2% 

Q Ali right. wow, let me ask you.this: did you 


hear !vu from auyone other than ‘your mother? 


4 Never. 

€ Old you see it anywhere Jn print? 
A. Never. 

Q .In any form at all? 

yo) Never. 


2 So that your sole source was your mother? 


PLAINTIFF DID NOT KNOW OF OWN KNOWLEDGE 
THAT STORY SHE HEARD WAS A FOLKTALE 


A Yes. 


9) Js your moter alive’ 


A he's been vead guite a few years. 


’ 
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() Do you know of your own knowledge that this 
6 story which was told to you by your mother was a Polktale 
told by others fo others in the Ukraine or anywhere else? 


A I only know that uy mother heard this story in 


@ “Nn 


the Ukraine as a child where she was born in a sma)) town 


and \t was a loca)jzed story. 


—y 
ry 


() Well, dJd your mother tell you that she heard At 


frvom soucone, or did you -- 


13 t | 


ageumed she heard fu from .omeo.e. J assuned 


tuat she hesrd jt in her comunity elfther frcm her movner or 


from, someone clse. 


MR. GIRDEN: J objecu to tbe conelu:s ion, the 


aeSsumptlon, yous Homor. 


18 Gu COURT: Yea, strike 1% ont. 
19 @ You. don't know of your own iknowledz. Liat che heard 
20 a i i ia : rr 
It from hev mother ov from soneo.e else Jn the community? 
21 . a? = 
H Jam 6 litile confused. J hesid it -- 
22 
q Of your own knowledge, did you hear anybody else 
23 
tel] it to your mother? 
2A 
A J only heard 1t. from my mother. 
& So you don't k.ow of your coun koowledge wher she 


ey 


ym Y BR 


‘except for a very few words that I spoke to my vegro nurse, 


PLAINTIFF DID NOT KNOW OF OWN KNOWLEDGE 
THAT STORY SHE HEARD WAS A FOLKTALE 
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heard jt or from whom, if at all? 


A Of my own knowledge? 

Q That's correct, of your own kuowleage. 

\ Ho. 

a) You do not know? 

A Ho. 

¢; So you do not know of your Owl knowledge that this 


was a foiktale told from mother to child, or anyone elas, 
in any othev way ta the Ukraine, er anyuhave else? 
r I oniy know 1U was one of the stories my wovher 
told me gud she told me a great may. 
Oo fl) right. In what language dja yous mother tell yuu 
that story? 
JA “he told it to me in Kusgtan. And TI nould Jike 


to Interpuse that J only spoke Rusafan until I waa five, 


Wnen you weote your book, you wrote it, I take li, 
in the Engliah language? 
A Yeu. 
bid that cequire a translation of what you had 
heagd from your mother’? 
A It wot only required a translation, it required 


two volumes of a Russian dictionary to check certain words 


and impressions that I had because this was an Impression cathner 


PLAINTIFF DID NOT KNOW OF OWN KNOWLEDGE 
THAT STORY SHE HEARD WAS A FOLKTALE 
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2 than a literal translation. Anything that I used that she 
3 || had told me ‘night have been a translation, but it also was 
4 primarily 4 mood and mine was an interpretation. 

5 : Q Well, would you aay that you: copyrighted book in 
6. cust 1s @ literal translation of what you hesrd from your 


7 mother? 


6 A hot at all. 

9 ¢ And 40 what wey does Jt differ from what your nother 
10. told you’ 

A A CoujJa J] gust say something here and !nterpose 

12 something about the title and what my mother told me? 

18 “y Aj] reht, as an Silustration jet vz wvefer to List 

Mol titie. 

15 JA The title of the book which the juuge has and Whdcn 
16 you have @s an exhibit 1&8 "My other 1s the Most Peantiful 

WW woman In the world." 

B Q That 1s the title you gave the pook? | | 
19 A That's the “atte I gave. ‘this was Cine. thai: 

20 This was not the title of the. Russian story my mother told 

” ne rron which J retold and adapted my story. 

* The title and the chee of the book as my mother: 

_ told it to me translated into English would be "My mama 18 

” the most besutiful in the whole world," 

25 


I, Russian but written piornetically in 


PLAINTIFF REYHER'S WORK INVOLVED 
“HER OWN ORIGINAL INPUT 
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English, that is, that would have been moya mamma -~ same as 


ours -- samaya, the most. 
G Spelled how? 
A S-A-M-A-Y-A, the most. 


Beautiful, kracyvoya, the letter V which means In, 
best, veys mirli, meee "Ky mama is the most beautiful fi 
the whole world" would be the literal translation in Engi 'sh. 

The order of the words 1s the same as in Baglian, 
"iy mama 1s tha most beautiful tn the whole world" in Kusslan. 

A Russlan peasant chiid does not use tne formel 
“nother” or may which 1s the husaian word for sites 

Q How do you spell that? : 
A In-A-J, but the Russians have wnat they cal] a soft 
sign so ‘t's maj. 

MR. GIRDRiIs I have wo ob jection to the witnesis 
aad the platuctf’te reading It {nto the testiony if we know 
what snets reading from. 

THE WITNESS: I have to have notes. 

MR. GTRDEU: — Lhese notey prepares by you? 
THE WIMIESS: T typed them so I coula ceud faster. 
I use the word "mother" jin my title because it's 


{n common American usage and we have glorified mother with 


Mother's Day and other recognition. I added woman for importance 


rhythm and breadth, but the title of the story originates With 


17 


18 


i: a 


PLAINTIFF REYHER'S WORK INVOLVED 


for mama? 


A 
C 
the title 


A 


Q 


i 
O 


the story 


“mn 

alors. 

& 

A 

Q 
esame st 


tiont Beau 


Lo your m 


HER OWN ORIGINAL INPUT 
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In other words, you substituted the word "mother" 


Yas. 

And you added the word “woman," which was not in 
gs you siadisd 1t? 

Yes, and I dropped’ "whole." 

Ard you droppea “whole,” W-H-O-L-E, "whole world"? 
Yes. 

Was tnat tndicative of the way tn wiich you chaired 
that you heard your mother vell you? 
init. GIRVEL: Ubjnekion, your one 
THR COURT: Sustained. 


T can only indivate the changes T made as we go 


Pleage. 

tm sorry. 

Maa. Reyher, the title of defendant:' story tti 
reel wagazine and al6o tn fuesday at Hume !3 "The 
tiful doman Jn the World.” 

How, 1€ the author of defendants! story had listena2d 


uther tell the story and had used yous mother's 


words, translated into Fuglish, of course, woula this title 


have been 


used? 


ie a i 


PLAINTIFF REYHER'S WORK INVOLVED 
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NK. GIRDEN: Obyection, your Honor. 
VE COURT: ‘Sustained. 

C Gowen this titie "The Most Beauilful ona tn the 
Jorld" cerrespend to thea title which was wins to the utory 
by your mothe ec? 

Bit. GIRDEN: Objection, your Honore. 
JHE COURT: Sustained. 

Q To youc knowledge, was there any folktale told 
anywhere end by anybody, except your mother to you, having 
the title "The Most Besutiful Woman in the Worid"? 

A No, and I have studied folktales and I have studied 
stories In vaclous parts of the world. I never heard 4 
story of this title or this theme or read it anywhecé. 

Q Mos. Reyher, let us yo to the beginning of your 
story atl compara 16 with the beginning of the Sesame Stroet 
svory, bun with particular reference to the story an ic wos: 
told on the Jeasme Suceet program on television. 


Just a monent, let mea get my copy. Iat o« refer 


you to Platutitfs' Exhibit 12 wollen Is tie sevlpt o, “he 


television seyment produced aml brondcast ty Jtame SLreek. 
and that Ja tats. 
Hitt. GQIRDEN: Your Honor, Flabtiftfs' Exhibit 6 ju nob 


the transerlpt as broadcant ard could got conntitute a 


capvesentation of the alleged infulugtag work. 
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1 said it because it's an /merican idiom. They 

would not have brought back, as I did, in the Russian. 

@ Well -- 

A . This Is mine. 

Q Yes. This entire thing that I have just read to you 

& Well, then, there 1s the other pact that in the 
Russitain book -- T don't mean the Russian book, I mean in the 
Russtan story -- sorry, T am thinking of a book -- they were 
told, the boys, ‘Pind the most beautiful woman and tell them 
to come running here tnstantly." 

And translated that would mean naydeeta, H-Ah-Y¥--E- 
find, samone, S-A;M-O-N-E, mont beautiful, kraseevubye, you 
had |\t before, K-R-A-S-E-E-V-C-B-Y-E. 

And then here they use the word "woman" -- bring 
back the most beautiful woman, Q-H-E-Y-N-S-II-I-N-A, and 
tell, S-K-A-G-H-E-E-T-T-E-E, tell them, which !s Y-E-M-S-H-?-0O 
that they, wiiich 1s O-N-E-F, seechaz, which neans {nmediately, 
5-E-E-C-H-A-S, suda, here, begnalle which means come running, 
B-E-G-H-A-L-L+E. 


30 that in the Rusalan, as J] remembered it vaguely, 


the phrase was "Find the most beautiful woman and tall them 


to come running here {netartly."’ There 1s no questiond this 
abrupt “bring back woman." That was mine to make it sound 


Amer|can. 


17 
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Q Taking the next page of your notes and page 26 of 
your book, let me read the following: 

"As each beautiful woman came rushing up, blushing 
and proud that she had been so chosen, Kelve wouie say to 
her: ‘We have alittle lost one here. Stapd back everyone, 
while the little one tells us {f this 1s her nother!'" 

There 1s one other sentence T would like to read 
to you and this comes from pag: 27 of your book: 

“ka she looked at each strange woman, Varya shook 
her head In disappointment and sobbed harder." 

I ask you whether these sentences I have just 
read to you are yours or your wother'3? 

A They are mine. 
, & Do you recall your mother's sentences that would 


correspord to these? 


A Wo, I do not. 
Q And the next page from yur notes and page 27 of your 
book: | 
“Soon every known beauty from far and near, from 
dista:n -e much further than a chila could have ftrayed, had 
-ome and yone- Not one of them was Varya's mother." 
T ask you, was this your language or your mother's? 


A This ia my language with the exception of the last 


sentence which !s a regative sentence, end T used Jt and 56° did 


- iia 


—_ ad 


a a 
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the defendants. fnd that sentence was, “Not oneof them was 
Varya's mother," which is a typical negative and in Rugsian 
it would Se nye odna, w-Y-E and then O-D-lA, not one. And 
then bila, B-I-L-A, was Varya's mother. That negative form 
was the Russian form, as I recognized !t, and the defeidants 
used that saying, "And none of them was Varya's mother." 
It's 1.0t an Awerican idiom. Jt was the Kussian. 

Q | Would youc mother have used the Russian equivalent 


of the word “mother'? 


A Never. 

7) So that was your word as well? 

A fes. 

Q The next page of your notes and page 27 of your 
book -- 

4 Fardon me, 1f we could just go back to puze -- we 


juat fintshed with the motrer, 1s that right? 
Q With thin? f. 
A So we are now on page nine of ny notea. 
© This cones Crom page 27 of yi vr book: 


"Soon every keown beauty from fac and wear, Cron 


'd@iatances much further" -- I have alveady done that, I'm 
’ é 


sorry. 
Thia 1g page °7: 


"The villagera were reully worrled. They shook 


z ° 
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their heads. Kolya spoke to them. ‘'Gne of us will) have 
to take the little one Lome for the night. Tomorrow may bring 
fresh wisdom to guide usit" 

How, I wait you, is that your language or your 
mother's? 
ry That's re language and I put jn "shook thetr heads" 
because T thought it was vivid ond dramatic, but normally 
when people are worriea they raise thetr eyebrows or pucker 
thetr foreheads, they dom't shake, but I djd 1t to make it. 
move dramatic. 
Q Put thia $s not your mother's language, is it? 
4 ilo, as far as T can OT og sii but the Russian 
lg a Russtan expresuton, “shook thelr heada” 1a Russtan 
would meai pockachalee, P-C-C-K-A-C-H~-A-L-E-E, rocked, and 
E-f-S, here, and head 15 ove, G-O-V-E. 
T guat remember that expression from my chilauhooa. 
fhey copied It. 
Q Did your mother say thie in tnis pact of the story? 
A Nu, she didn't. 
hf. GIHDEN; T object to 30 mucn of Lhe answer 43 
says, “They copled 1¢." That's @ conclusion of the witness. 
THE WITNESS: Sorry, I won't do 1t again. 
ra) The next page Of your notes from page 23 of your 


book. fee me read tt tu yous 


os BV 2 
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"Just then a breathless, excited woman came puffing 
up to the crewd. Her face was big end broad, and her body 
was even larger. Her eyes were 1ittte pete slity between 
& great lump of a sisi The mouth was almost toothless. 

Fven as a young girl everyone had said, 'A homely girl like 
Marfa, M-A-R-F-A, ss lucky to get a good husband like Ivan.'" 

"'Baryachka,! cried the woman. 

"*Mamochka,' cried the little sirl, and they fell 
into each other's arms. The two of them beamed upon each 
Other. Varya cuddled into that ample and famiijar bosom." 

Now, Mra. Reyner, I ask you whether this was your 
language or your mother's? | 

A This was mostly -- almost entirely my language and 
Iwill start with my phrase, "Just then a breathless, excited 
woman come puffing up to the crowd." In the R.saian story, 
as IT could recall it, tt started, “At that moment -- 
vot atot ae at thet moment -- meenoot -- suddenly -- vdrug, 
V-D-R-U-G, vistopeela, V-I-S-!-O-P-E-E-L-A-- came out or 
suddenly uppeared a woinan, ghaynshchina, 

That story as T can recall it started, as 1 heard 
it originally, “At that moment suddenly a woman appearad," 

Now, tn order to make it -- and then ittent on 


thet once, O-N-E-E -- they didn't knuw -- neznalae, N-EB-2-L-Aa-L 


nur had ever seen before -- neekogda, li-B-E-K-0-9-v-A -- 
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before, ranshee, R-A-N- -E-E, had seen nyeveedeilte, 
N-Y-E-V-E-E-D-E-L-I-E, ora -- she was -- bila, B-I-L-A, 


cak, T-!-K, whitch means so upset, R-O-S-T-O-Y-N-A, upset. 
Ona, O-N-4, she. Not, N-Y-E, Mogla, could, M-0-G-L-A, 
dooshat, D-O-O-S-li-A-T, breathe, which might mean could 


breathe or could almost breathe. 


So that that part in the Russian was, "4t that moment 
suddenly appeared a woman they didn't know nor nad ever seen 
before. Sne was so upset she could got breatne." énai T, 
tu make Jt move colloquia) and move Americar, dascrihed her 
as breathless, a breathless, excitea woman puffed op =< 
putfieg up to the crowd because fmerican children know a 
crowd nas drama. ‘There was no crowd. I want to be sure 
and being that in in the Russlan story spelled out, I want 
to get ta that. Toused “crowd" because It luatar cy enotes 
drama io tne Amertcean children. 

In the story as told to me, tha, woman appearad 
before the people in the clearing. Crowds are {lleygal 
under the Soviets and were under the Croar. bore tian ten 
people gathered together except .1n an emergency are suspect. 
Crowds would never have been used ina Rusatan story. T 
used it and it wua used by the defendants. 

I began the scene with “Just then," and so did the 


defendants. 
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2 I think I covered the similarities and the difference 
3 tn those paragraphs. 
4 Q Aside from tne specific language that you have 
5 just testified about, in the rest of the came that I read 
to you yours or your mother's? 
Le ie A It's mine. 

Q Let'a tucn to the next page of your notes and that 
would be page 30 in your hook: 
"'}1 of the villagers smiled thankfully when Varya 


"Thia 


looked up from her mother's shoulder and said with gjey: 
{fg my mother! I told you my motner 138 the most beauttful 


13 woman jn the worlds!" 


And Y ask you to tell the Court whether thts was 
your language or your motner's? 


A It's my language. 


q I belfave you teatifted specifically regarding the 
expreaston, "hy mother 1s the most beautiful woman In the 


world." 


sa A Yes, I did. 
” Q Your mother would not have agatd in the story which 
22 we 

she told you, "his {ts wy mother," she wouldn't heve said 
| 23 

that? 
2 3 : 

MH. GIRDEM!: TFT object vo the form of tne question. 

25 


"HE COURT: Suatainea as to form. 


a a a 
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Q Would your mother or did your mother when she 
told the story to you say, "his is: my mother"? 

fh My mother would always have referred to "My mama" 
or "hy mamochka" in her story. .she would ‘hie nave used the 
word “nother! 

a And that would be true, would it, with respect to 
the First part of the sentence, "All of the villagers amiled 
thaakfully wher. Varya looked up from her mother's shoulder ard 
said with gov:" -- your mother didn't say, did she, "I.coked 
up frum her mot.ner's shoulder"? 

A It would nave been referred to 3s heer mothar, but 
{ui referving specifically to the childta nother they would 
have referred to the child's mama « 

Ja Flease turn to the next page of your notes and 

that would come from paze 30 of your book. Tet me read it: 

"The geoup of friends and neighbors, too, beaned 
upon eacn other as Kolya repeated the proverb 30 well known 
to them, & proverb which little Varya had just proved; ‘Ve 
du not love people becouse they are beautiful, tut they seem 
beautiful to us becuuse we love them.!" 

And I ask ycu, is er language or your 
mother's? 

A Thin is my lauguage. 


Q bo you recall your mother's languege? 


PLAINTIFFS' PRIZE-WINNING BOOK 
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to 
> 


No, I do not. 
'3 MR. S. STOLL: Your Honor, JI don't want to ask 
4 this witness to compare her language with the correspondiug 


5 language of the defendants because I thiak that pernupa an 


objyection will te made and perhsps sustained that these 
7 things speak for themselves. So In Lieu of that, I would 
8 


like to suggest to your Honor that the respective passages frog 
9 Hboth works &re contained in Plaintiffs! Exhibit 15, vhe 
Ones that T read to Mrs. Heyher, and they are there together 
11 with tne corresponding passages from defendants! works. 
| MR. GIRDEN: Your isniisi, at thia time I would 


13 like to move to strike Exhibit 15 on the ctasis of no 


iA connection. 

15 THR COUKT; Overruled. 

16 Q Mes. Reyher, on the book which we have marked ag 
i Plaintiffs! Exhibit 3, that tis, your copyrighted book in 
a= sult, there Is what appears to be a label. or seal which 

19 | 


reads Caldecott, C-A-L-D-E-C-O-T-T. Can you tell the Court 
what that signifies? 
A Each year. .the Library Assoclation and various 
groups of librarians form different organizations and tae 
"Yoror Book," which js the definitive book about children's 


literature, awards a prive. ‘The prize is either the Newberry 
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prize or the Caldecott prize, and they eward a prize and then 
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they have four runners-up for the honor and this book and 
illustrations wis a runner-up for the Caldecott prize and fT 
can't recall the exact year. It was tn the late '60s, but 


1t was in some of the materi21 I have given you, Mr. Stoil, 


Q ‘Your book was published when? 


A 194s. 
q And the original copyright has expired, hasn't it, 
and tne renewal ls now In effect; jJan't that so? 
Yes. 
¢ So thet the book has had an existence of 23 years 
plus the add!tiona] time since venawal, is that correct? 
p Yeu, except that it changed avian. The 
first publisher went out of existence and there 1s the hiatus 
between the two publishers and J can't recall just how long. 
C How many princings did this hook experlence? 
A Well, it's not in the past tense, it's in tne presen 
tense. It is presently in its twelfth printing. 
Q Has your story been published In other publications 
with your authorization? 
A A great many. Am [IT allowed to intercede now many 
copies of the book hve been sold? 
MR. GIRDEN. Your Honor, can we please have questiong 
and answers? : 


THE COURT: Yes. You can do tuat afver you get off 


gf 8 RK 
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hy Yes, it was. 


MR. S. STOLL; I ask that this excerpt be marked 
in evidence as Plaintiffs’ Exhibit 25. This is a copy that 
you have already seen. | 

LR, GIRDEN: I obyect,your Honor, as not the 
best evidence. 

THE COURT: Well, it faen'tt. Suetatned. 

Mark it for identification. 

(Plaintiffs! Rahibit 25 marked for identification. ) 

9] ips. Keyher, has your book been used in the school 
library program for children in @ depressed area? 

A Yes, in the '60s when the school system here in 
New York wae beginning to be aware of the need of materials 
for g20d race relations, they tntroduced my book as one of 
the five books and aid of the only two books written by a 
white persou because of its u fversal theme as something 
to study to unite ail cnildren together and a ceport of that 
was weitten, because !t was such a successful skeutale called 
"the Schooi Libracy Program for Children in Depressed Areas," 
and it was written hy two black librarians and members of 
this particular group that inabtates the study. One of 
them was Harriet Brown and the other was Elinor, E-L-I N-O-R, 
Db. Sinnette, S-I-N-N-R-T-T-E, and it was published in the 


Awarlcan Library Association Bulletin of 
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phrase, "tn the Ukraine the villagers were 611 buny cutting 
and gathering the wheat." 

Q I read that sentence. Other than that yentence. 

A Just halt a minute. J said that iisniai childrer 
didn't have to be told that everybody was out in the field 
and in the éefendanta* paragraph they copied that. Or an I 
not permitted to say? 

Q My question fa, other than thst first sentence 
golmg all the way thvough, do you claim that any other portion 
of your page one has heen textually duplicated 1n any of vhe 
defendants! publications? 

THE COURT: In other words, he starts wita, “Marfa 
and Tyan." 
MR: GIRVEN: “This ts the land." 

4 Tn paragraph two of wy book, the middle seureance, 
"Whenever one went to the fields in harvesttime." ‘That fa 
what I was saying to you. Russlan children do not héve to 
be told In a Russian village that everybody ith th the fields 
T put that in’to give character to it. And they copied it. 

() Wanerce did they copy It, that's my question. 

A All right, that's iia l am going to get. You 
asked me to and I have to get copies of it. 

: ‘ , Tn the first paragraph of the Sesame Street story 


Jt says, "Once upon & time, long ago, all the people of a4 


¢€ 
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certain village were out working in the fields." That is 
a duplication of my saying that everybody was out In the 
flelds. . 

=) You said that in your first eaddine "The villagers 
were all busy cutting and gathering the wheat.” 

A All right, and they say it In their sentence, "Once 
upon & time, long long ago, all the people in a certain 
village were out working in the flelds." That's a definite 
sopying of words, mood, locale ond type of story. And I have 
some more in that paragraph if you are ready for it. 

Q T am asking for duplication cf literary expression, 
not of ‘deas or concepts. 

A Well, I would certainly say that the phrase, "The 
villagers were all busy cutting and gathering the wheat," whic) 
{a my phrase, is practically identical with, "Were out working 
{1 the ftelds." 

4 You testified te that. 

4 In that sentance, the last sentence of that paragrap! 
they say, “Finally one of them found a little boy at the edge 
of the rield." - 

THE COURT; We are at411 on the first page. 
THR WITNESS: ‘Yes, of the book. 
THE COURT: The gathering of wheat. How, the next 


yeotence reads, “Wow this Ja the land from which most Rugs taus 


. 
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paragraph and I use it here for the first time to sturt 6 


sentence on page 2. 


Q Ts it used in the same context? 
A How, I want to explain that if one were carrying 
out the theme and the utyle -- you are talking about litecary 


comparisons of this story -- one would use "At long last" 
or "At last." One wovlu not use the word "finally." Three 
different times the defendants used the word "finally" to 
atart a aertenee as I have done on page 24, which is tne 
Fusatan word nakonets, N-A-K-O-N-E-f-S. I liked it because 
it was cryptic and dvamatic and so I introduced it in the 
story. It doesatt belong to the style of the story. And a 
claim they used it in thelr story beginning with the fire 
paragraph several times because I had used it. 

Q And you claim the use of the word "finally" to 
begin a paragraph 1s unique to Rebecca deyher, {s that 
correct? 

A It's untque to a story of this tanper and atyle 
rather than “At last" or "At long lagt." 

Q Going back to page 24, 18 there anything else on 
page 24 which you claim 1s duplicative in literary expression 

A Yes, I do. The last sentence of, "Now we have some- 


thing to go on." T say, I conclude, "This lost child and 


the people.” 


es 
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And they say, "Well, she shouldn't be too hard to 
find then." They come to a conclurion, they word it slightly 
different. © 
Q You claim it's the copying of a literary expression? 
A I claim it's copying the mood and phrased a little 


differently, 


Q Is there anything on the next page? I assume it's 
25 -- 

A Yes. 

Q -- "Called to one boy... and he called to still 
another hoy." Where 13 that copied in aeferndants! alleged 


infringing work? 
fe Would you read that agai? 

.a "'Bring Katya, Manya, Vyera, tiadya,' the tall man 
called to one sii: ' Ay, but don't forget the beauty, Lisa,' 
he called to stiil another boy." 

“A And you are on page -- 

Q T assume your page 25- 

A Yeu; No, I didn't gay that was copied. 

Q Yurning to page 26, “ne women came running. There 
were orders pueacdewhie: the wiareas leader." 
Where do you claim that was copying of duplicating 


expression in the defendant: ' olleged infringing work? } 


f On page 26, would you ask me that again, please? 


PLAINTIFF DID NOT KNOW OF OWN KNOWLEDGE 
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neves had them. 

MR. GI'UEH: I didn't say the origirals or 
evel & Copy. } 

JHE COUNT: That wasn't the potnt of his tnquiry 
ab all. The point of hie Inquiry was, to vet the admission 


wnich she {{na)ly made, that this was a Russion folk story 


which she heard from her mother. 


MR. S. SPO: IL didn't appear ao from his question 


THE COUKT: Thet was the 


Inference J got from it 


and she did tel] me thet wae the case. 


Q With respect to that serfes of questions JT went 
you to focus on the basic question of whether you know of 


your own knowledge that the story you heard from your mother 


was, in fact, a Russian folktale known to others than your 
mother. 
T ave only assumed that. 
But you dow't know it of your own knowleage? 
A No, I only kuow it a& my mother's story that’ she 
toid me in my’ childhood. It's — of wy childhood stories. 
¢ And other thar, that, you cannot characterize it 


as a folktale, Hussian, Ukranian or anything else? 


f No, that's an assumption. 


MR. S. STOLL: That. is all. 


. THE COURT; Ave you under the impression 


OW OF OWN KNOWLEDGE 
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wrote origins] stories’ 


TUE WITNESS: fy moter was not a writer. 


THE COURT: Or that ashe mede them up? 


THE WITNESS: My mother frequently did change 
or nske up stories, an she told them to us, because she wags 
a teacher. 

THRE COUK; It's not uncommon in the Ukraine for 
people to have folk stories thar go wound from house to house 

Hn the villages’ 

THE WITNESS: I don't know enough about it. I 
couldn't g*t conmunication to get there. 

VHE COUNT; You know there are folk Stories in 
the world’? 

S WIVKESS: ‘Yes. 


CouiT: Eut there aren't places in the Ukraine 


TRE WITNESS: I don't know too much about the Ukraine 
JHE COURT: All right. | 
Anything else? 
You may step down. 
(Witness Excused) 
Mh. S. STOLL: Now, your Honor, we have no other 
witnesses, but I should like to read into the record cerpein 


statements that appear in the statement pursuant to mle 93 wh 


g 
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, Tam the cxecut!ve producer and head writer 
of Sesame Street. 
‘ ror what period of time have you been azsoclated 
Wilh Sesame Steeet ac executive preducer and heed wrlveec? 
fh As executive producer fsr tiie last two yoaus. I Worf 


the orl-sinal] head aviter and then there was a pertod of severe 


years ' between wher there was anothar gyerclcman performing ~ 
| chat furnctton. 

( Jhen did Sesame streen sire 

f Tt want on the alr tn tiovanber of 1969. 

Cy Prioe to your ausoclation with Chtlsesn's televiaton 
Warcinop, Gld yu hava any e«pevlence to toe ieiavinutloa tela, > 
partieculavly wlth respect to childvan's prog mnnineg: 

JA Twas tmmedfately prior to Sesame ‘jtreer, « ruse - 
Vance prowicer prolictog spectals, developing progeets ror 
betwoeks. | *<. 


Prior to that, I was the producer of Capta.u Kangatoo 


and Wrote that program. 
=) On CBS? 
A Yes, and L wrote that program, too, for six years. 
Th whe G pertod of time did you first enter une: 
televisio:n fleld? 
‘ January of 1960. 


a Have you Leen continuoucly te. tne talevtuton Flald 


C,B.S, PRODUCED RECORDING OF 
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2 this presentation? 

3 3 I don't know. 

4 G . How ete stat!orns or shannels have prese.ited se 


bie GUND: Your licnor, these iiave oll be provided 


6H .. auewere to interrogatories. 
7 TUM Guu: FI don't see the relevance of Jb ar 
é tnisy potntl. In any event, 1 have Alicues Sone faquiry or fi. 
8 Ji. coally gees to the element of daw: ges moce than anyondasy, 
10 CLIC. 
i MR. SS. uTuLL: Could we have thia one aniwerady 
12 f , fF doutt kino the extent of tiie Fubits Bbroadeant 
wecver ob bts pofute It's prebabiy ta the nelsnburnvod 
1 pars 
. or 300 sutotfom.. 
6. + & Merougnceul the sountlry? 
16 : = 
& ani. , 
. 17 . 
Q . Tyrow you Paatntiffs' Exhtbit 7, which ts the 
18 
BPA fecora «i Mrs. Reyher's story, "My Mother Is the 
Host Beaut!ful Woms In the World," and I call your attentJon 
20 
te the name, BA's full] name.- Could you please reax it into 
21 


the record? 


A "BFA Educational Media, a Oivision of Columbia 


Broadcasting System, Inc." 


Q Does this refresh your recollection of all as to 


whether you ran across this story by Mcs. Reyher at the time 


16 


7 


& 


ee ie 2 


STONE FIRST HEARD STORY . 
FIVE YEARS AFTER PLAINTIFFS' PUBLISHED THEIR BOOK 


T-158 Stone-Direct A-62 
differing perspective. 
ra From what pericd of time itn your life do you recall 
this story? ; 
A It was oe that was told tu my sister whep she 


wag a very young chtld, and my sister was fifteen years 
younger then I am, so she was a child. This would have been 
around 1950 when she was about five years old. 


Q Approximately 22 to 24 years ago? 


A Yes, approximately. 

Q Do you recall hearing this story told to your 
sister? 

A Well, TI recall the ee told as that time. JI 


don't. recall apecifically who told it to her. It was a favorit 
of hers. Tt was almost Sacittiated. dees my mother or a 
wonian called Mrs. Looney, who was a daily babysttter and 
helper tn our household. 

he Wha t did you recall in your memory of the story 
as you hencd 1t? Approxtmately 24 years ago. 

A I comembered the shape of the etary aa a sort of 
folktale, fatry tale idea. 

7) Can you please recite for the record what It ta you 
remembers l of the story as you heard tt tn around 1950? 


f dell, the utovs, as best TI can cecall it some au 


odd years Jlatew, weld te, "Gnaee Upun 4 LIne, mny yout pe” 


4 


kp 
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GERGELY'S VAGUE RECOLLECTION 


VENGLLT oO Oe eee 


T-239 Gergely-birect A-63 
A Gn, that I cannct tell you. I am resulu; folktales 
and falry tales ever siuce I ltve, for the last sixty years 
st least. 
kg WAS bith nadooteken in your mlid aa an old folk- 
tale or tulktale or falvy tale chat you nad Fead? 
‘That's viele. ' 
u But pittor to dotng your dvawluga you had never 
read Plo tntifes' Exhtolt 37 
h No, f didn't. 
MR. GAKUE; Lf have no furtrer queilions. 
CROSS EXAMINATION 
BY MR..S. STOLL: 
uy Do you do uny work for Childcen's Yelawtslou WoeK- 
Shop at this time? 
& 
When wag the last time yuu workeu for them? 


This story. 


Q 

A 

Q That story? 

A Yes. . 
Q And they nevec called sca back: 
hk No. e | 


Q You say that you heaws this story sowrtims th 


the past? 


A I did't hear it, { read it. 


GFRGELY'S VAGUE RECOLLECTION 


‘: T-240 ucrgely:-Cross A-64 
2 y) Oh, you read it? 

3 a Yes. 

4 q I see. where did you read it? 

5 A Some book. ele = 

6 Q Do you know the name of the book? 

7 i No, I don't. 

8 Ki in what language was It published: 

9 4 Most probably German. 

10 - ‘i And where did ae see this bool? 

1} A Most. probably In Vienna. 

12 bi when did you see It? 

13 4 lL lived In Vienna Cram 1920 unt! 1931. 

14 ¢ So 18 that the tlme you wouid have read thts 
I Wstory? 

16 A That must have heen thal. time. T cannot shear to 
W | you. 7 

18 THE COURT: In your recollection of the Story, 


19 did 1t Involve Russia? 
* THE’ WITNESS: The time when I read the story I aida 
know. J vead these felktaies coilected from pany, many lands, 
most in German translation. Av ‘least 30 or 4O in the 
Original yOJumes were In one cerles published In Goruany, 


folktales of different countries each tn one wilune, Russi2n, 


Ss & 8B 


hrab(an, Turkish, Hungarian, Serbian, almost every country 


18 


19 


=. BB 8 
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GERGELY'S CONTRADICTORY .TESTIMONY 


U3 Gergely-Cross A-65 
~Yes. 
You jJeft Vienna when, !931, did you say? 
1931. 
You were asked this question: 
"Do you reca]] what language It was In? 


“Ah No, TL read Hungartan, German, French, 


@ little Slovak and @ Little Italian and English, of course, 


and these things are tyansJated into one of these languages. ' 


Now, wnat 1s your recollecCion of the Janguage in 


whichthis particular book was printed in which you read the 


\| story that corresponds to "My Mother ts the Most Beautiful 


Woman Jn the World’? 


A 


Well, at that time that deposition was made I ues 


very vague about it, I had no reco}lestion. Since then T 


thought and thought and thought. about tt and traced 1t back 


probably to that time when I was itn Vienna and so It must 


have been German language. 


@ 
bee. 
i Vienna 

Q 

# 


Didn't you read books In any other language tn Vienn 

I did, but I read that 30 or 40 volum: Series 1A 
and that was tn German. 

What kind of Series ‘s ity 


There 1s 2 publishing house tn Germany, a very well 


Known one, Diederichn Spellar. 


@ 


Hows «> you spell Chat? 


GERGELY'S CONTRADICTORY TESTIMONY 
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an 


2 f U-1-B-v-E-it-1-0-H-S. 
3 Q lisw do you prouounce 't? 
4 A Stedertehs, chere Js an "gs" at the esd. 
5 t Thar 18 the publishing house? 
6 A That wan 9 pallishing house. 
; 7 a Ard thee es " particular sertea of Looks? 
8 f & preticulse ceries of beuks which was calied 
9 


Mirshon dew Welti!tew:ture, M-A-R-.-H-S-W )-E-R 


10 -HwW-F-L-T-L-3-T-E-R-A-T-U-R-E 


il - You say that '¢ we}) .10u, series of books? 

” A Yes. 

= Q Qn what subjects? 

14 
A Fairy tales, folktales. In America it woul«t mean 

| eS. neth, fatry tale or folktale. 
* Q [fs that serles of bccks !n the United Staces by any 
1 
Ss ' chance in the New York Pybjic Livrary: 
i as ns I don't know. 

" a Did you make any effort since thin depos!vion to 

20 Wook 1t up? 

= A WO, J didn't. 

- | Ae : 
( Did you merition this series to the atlorneys for | 

23 ; v 

thildven's Televisio:. Workshop? 

2 
A No, ¥ didn't. 

25 


Did yOu nention it to anydvody connected with 


DEFENDANTS' CONCEDE THAT THERE IS NO OTHER ENGLISH 
LANGUAGE VERSION OF STORY 


1 T-272 O'Conner-Cross A-67 ' 
2 THE COURT: I don't know how une coutd bind tnem 
3 In any event. Jt would be hearsay to some degree. J don't 


4 think you have lufd a proper foundation to start wit. 
5 uUstalued. 


6 . ¢: Wo you have any knowledge 68 to whether a search 


7 WaS Conducted at any Lime to ascertaln whether Mes. hryher's 
8 story had prevtoualy been published, tnat ts, published 
9 peior to the tlie of her publlcation dave, Lidibey? 
10 - A No, FT dan*t iene. 
1 @ Vito fo Hoberte Miller? 
12 . horerba WM¥lles ts the publisher of the niga edie : 
13 that magazine’ 
M h OF Sesame Steset magazine, 
15 ( Intevrogatory 16 of Plaftntiffs' tniva seb of | 
| 
16 bute: prarn Torier raads sa follows -- I think we have to stuart | 
” “AVA ‘15: 
. _* "State whether defendants, or thejr attorneys, 


or any Others acting on thelr behalf nave conducted searches 


™ lor Investigations to locate hooks or other written records of 
*l I toiktales containing" -- and then there ts a list -- "A, 

* the Russian folktale mentioned. on the title pege of Plaintiffs 
” copyrighted book entitled "My Mother !s the Most Beautiful 

™ Woman tn the World," B, the old story overieard hy Jon Stone, 

25 


c, the folktales mentioned hy Tibor Gergely, D, any other 


BRR, B OR 


| 


DEFENDANTS CONCEDE THAT THERE IS NO OTHER FNGLISH 
LANGUAGE VERSION OF STORY 


T-273 O'Conner—Cross A-68 
folktales embodytng the story of plaintiffs' said copyrighted 
book." 

Interrogatery 16 ways: 

"If the answer lo any of the sities thee of the 
Poregoitng interrogatories is in the affirmative, A, state 
where, when and by whom the searches and investigations were 
conducted, B, the card indices, catalogs and other sources: whic 
we re ers C, the countries of origin and language of the 
folktales which weie searched or investigated, and D, the 
results of the search for foretgn investigations." 

Defendants' resporse to edipdiaskes 16 is as 
follows: 

"A, Roberta Miller made a telephone cai} to the 
infarmation sectimof the New York Puplic Library, the 
libractan jiooked In the book entitled “Books in Print," 
€, the English language tn the United States, D, books jn print 
indicated that the story was to be found in plaintiffs! copy- 
righted book" -~- that's Mrs. Reyher's book -- “and tn a 
collection of stories entitled "Holiday Roundup" which 18 


Plaintiffs! Exhibjt 25 for identification." 


Now, du you nave any bnowleauge of UbL.sa work thet. 
was done by Roberta hit)lery 

Whe GTADEN:s Ghyectinn, your orore 

TER COUNT; cacvalned. It is wlesarly one hiungred 


PLAINTIFF REYHER'S WORK INVOLVED 
"HER OWN ORIGINAL INPUT 


+ iid 136 | . * Reyher-Cross ieee 
Q "The woman came running. ies were orders from 
‘Kolya, the village leader." | 
4 Well, on my page here he sent people out I say, 


"Prom every éeehvon friendly, goodhearted boys ran to 
yillage homes with orders to bring back the beautiful women," 
That's on my page 26. Ho, it's my page 24: "From every 

direction, friendly, goodhearted boys ran to village hows 


with orders to being back the heaut!ful women." 


And they say, “He sent people to all the villages 


nearby and tn each village they chose the most beautiful woman 


and brought her back to the lost little boy." 
Q@ In there anything on that, page which you claim is 


in any way duplicative expresaion by tue defendant? 


~ A Those words trat I Just read to you. 
a In thece anything else other tran thoce woras? 
A. Well, as IT taatifined, I introduced the words "bring | 
back" -- 
Q to, you Pere testified to that. I une other 


than you already testified to. 


A ALL wight, then I will pass ft. 

Q How about tha next sini Your pages areg't 
numbe red. 

A Faye 26 of my buoky 


Q No, 1 think we ore up to -- 


$ 
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